
July 20, 2009

Catherine Bailey, Assistant General Counsel

Executive Office of Public Safety and Security

One Ashburton Place, Room 2133

Boston, MA 02108

Re: Proposed Regulations 501 CMR 15.00

Gun Owners’ Action League is providing the following testimony in OPPOSITION to the proposed regulations 501 CMR 15.00 “Firearms Exhibitions”. 

Regulatory Authority:


Under the proposed regulations the Executive Office of Public Safety and Security claims the regulatory authority to promulgate these regulations under:

M.G.L. c. 140, § 122B: The secretary of the executive office of public safety may establish such rules and regulations as he may deem necessary to carry out the provisions of this section.
M.G.L. c. 140, 131(r): The secretary of the executive office of public safety or his designee may promulgate regulations to carry out the purposes of this section.
Within the “Purpose and Scope” of the proposed regulations the agency states that it intends to, “establish rules and regulations governing firearms exhibitions open to the general public.”
In cross referencing the General Laws cited and the Purpose and Scope of the regulations, it is the opinion of Gun Owners’ Action League that the Executive Office of Public Safety and Security has no authority to promulgate any regulations regarding “Firearm Exhibitions”. 

M.G.L. c. 140, § 122B establishes a license for persons who wish to sell ammunition. It also establishes a means to issue a license for clubs who wish to obtain it to “sell or supply ammunition for regulated shooting on their premises.” This section of law does provide a means for clubs to obtain a license if they so desire. It in no way mandates a club to do so if they are not “selling” the ammunition. This is made clear under the penalty clause within 122B: 

“Whoever not being licensed, as hereinbefore provided, sells ammunition within the commonwealth shall be punished by a fine of not less than five hundred nor more than one thousand dollars or by imprisonment for not less than six months nor more than two years.”
There is a clear absence of any language in M.G.L. c. 140, § 122B regarding “Firearm Exhibitions” or any other defined activities that might take place on club grounds, thus this section does not supply the agency with any regulatory authority over such activities. Further, the word “supply” does not appear in the penalty clause of 122B. This expresses that there was no legislative intent to allow for the regulation of events or the regulatory ability to mandate a license for clubs who are merely supplying the ammunition, but not “selling” it to the general public or their members. Because of this it is also clear that the agency has no authority, expressed or otherwise, under 122B to promulgate these proposed regulations.

The second law from which the agency claims to derive regulatory authority is M.G.L. c. 140, 131(r). Much like 122B, section 131 establishes a means to issue a license for clubs who wish to obtain it, but does not mandate such a license. As with 122B, section 131 is absent of any penalty clause for clubs that do not obtain a license. Since section 131 is absent of such language it is clear that the legislative intent was not to mandate the license, but only provide a means by which clubs could obtain it if they so desire.

A particular phrase within section 131 that deals with the available club license is as follows: “… that not less than one shareholder of such club shall be qualified and suitable to be issued such license…” The use of the term “shareholder” would indicate that the legislative intent of this license is intended only for facilities that are operated under a “for profit” means. The use of this language would omit the vast majority of sporting clubs in Massachusetts as they are operated under a “not for profit” tax status with no shareholders that profit from the operation of the facility.

The club license paragraph within section 131 dealing only with shooting facilities that are operating for profit may grant some basic authority to the agency for those specific types of facilities. The authority would be limited to establishing the process on how the license is administered. Nowhere in the law does it express or grant any authority to promulgate regulations outside of the licensing process. 

In summary:

Nowhere in the two statutes mentioned does it grant authority to the agency to invent terms and activities not expressed in law.

Nowhere in the two statutes mentioned does it grant authority to the agency to mandate a club obtain a license under sections 122B or 131.

Nowhere in the two statutes mentioned does it grant authority to the agency to regulate any activities taking place at private facilities that are not operated for profit.

Nowhere in the two statutes mentioned does it grant authority to the agency to mandate police details on the private property of clubs for any purpose. 

Nowhere in the two statutes mentioned does it grant authority to the agency to mandate so-called “safety plans” for any activities taking place on club grounds.

In a reasoned reading of the statutes that the agency has attempted to claim grants it regulatory authority over “Firearm Exhibitions”, it is clear that the authority simply does not exist. The laws referenced do not imply or grant any authority for this agency to regulate club events. The proposed regulations represent matters that only fall within the jurisdiction of the legislative branch. However, should the legislature in the future decide to grant the agency the authority to promulgate such regulations, GOAL would offer some commentary on the future proposal at this time.

Reason Behind the Regulations

It is common knowledge that had the current administration had the authority to promulgate such regulations, it would be doing so as a result of the tragic accident that took place at the Westfield Sportsman’s Club this past year. 

In regards to the administration’s desire to regulate events that take place at local sporting clubs, the sad irony is not lost on GOAL or our members. As we understand it, the event that took place in Westfield that day was actually being run by a public safety official. That official was a local police chief who was directly responsible for the activities taking place that day. We also understand that the chief was using off duty police officers to man the shooting line.

We realize that by bringing these facts to light, GOAL risks being labeled as anti law enforcement, but that could not be further from the truth. The facts remain that the accident took place as a result of “off duty” public safety officials who made a series of bad decisions. I cannot imagine that any of our civilian certified instructors would have ever even thought, let alone allowed, a fifteen year boy to supervise an eight year old boy who was firing a machine pistol. Sadly in this case the only bad decision the club made was to open its facility to those officials to run an event.

Again, we wish to make it clear that this evidence is not meant to impugn the reputation of the fine public safety officials across the state, but if the administration is going to punish our affiliated clubs by means of these regulations then these facts need to brought to light and the administration needs to acknowledge them.

The Regulations

Provisions 1(a) and 1(b) regarding licensing are simply absurd considering the abhorrent record of this agency in such matters. For over a decade now, lawful gun owners have been subject to a system of firearm licensing that treats them as second class citizens. Unlawful licensing requirements that go unchecked, renewal delays lasting months and even up to a year, and perhaps worst of all is the state agency claiming it has no authority to reign in rogue licensing agents. If the agency claims to have no authority over the current licensing system, why does it think it has the authority to create a new one? With that in mind, why would the firearm owners ever wish to allow such an agency to force more licensing requirements upon it? The answer is that we would not. 

Provision 1(c) is to mandate a police detail at all events. What exactly would be the purpose of the detail? What message would it be sending to the general public by having such a presence? 

Provision 1(d) requires certain student/instructor ratios. Such ratios are an important aspect that is taught and encouraged by certified instructors. Instructors are encouraged to use their experience in determining what that ratio should be based on many factors. These factors include the experience of the instructors, the experience of the students, the type of live fire that will take place, the type of facility being used, etc. While we would not support the state mandating any arbitrary ratios, we would point out that the proposal sets ratios based on the number of people attending the event rather than the number of people on the firing line at one time. Why would it be necessary to include people who may be having a barbeque at the same event with the people on the firing line? This lack of distinction speaks volumes about why the state should not be trying to oversee such events.

The other important part of provision 1(d) is the statement: “The certified firearm safety instructor(s) present at the exhibition shall be directly responsible for the instruction, supervision and safety of members of the general public participating in regulated shooting during the firearms exhibition.” As we understand this provision any and all instructors would be held personally liable for any accidents that might take place and will be held liable whether or not they are immediately supervising the person or not. The broadness of the language also leaves the instructors liable regardless if any accident or injury is related to the actual shooting. For instance if a member of the general public sprains an ankle while on a trap range, this language would hold every instructor at the event liable for that injury. We are not aware of any regulations holding government officials to such levels of accountability.

For the most part, the bulk of instructors that attend club events do so on a volunteer basis. Because of that it is doubtful that most of them would be able to purchase the insurance necessary for such broad coverage, if any exists, let alone expose their families to such liability for volunteer work. 

Provision 1(e) would require clubs to submit a “safety plan” thirty days prior to an event to the local police Firearms Record Bureau. As with the other provisions of this proposal, what would be the purpose of filing such a plan? Where would this information go? Who would have access to this information and why?

In 1(e)1. Why does the state need to know what type of firearms are being used? What specificity has to be complied with and why? Does the club need to simply state rifles, shotguns and handguns, or do they need to state what types of those and why?

In 1(e)2. The club will need to estimate the number of people to attend. Is this to determine the level of police detail whose responsibilities are unclear? What if the projection falls drastically short because of weather or the reverse, what are the implications?

In 1(e)3. The event is required to provide the names of certified instructors that will be present and the ratio. Given the treatment of gun owners by this agency it is difficult to imagine that instructors will want to comply with such a demand. It also brings up more questions. Since the report has to be submitted thirty days in advance and most instructors are volunteers, there will be times when instructors will have to cancel at the last moment. Will the event organizers be forced to cancel or will they be allowed to amend the report and include substitutes? What if the number of attendees exceeds the predicted amount, will the event staff be forced to turn away people seeking education or will they have their license revoked if the event does not match the report? Who would oversee the event?

1(e)4. The report is to state whether persons under the age of 18 will be admitted. Does this mean on the property or just on the shooting line? Is the event coordinator now responsible for checking the identification of everyone on the property? If people don’t have an ID, will they be turned away or can the event have them sign something? What is the purpose of this information? Who will have access to this information?

1(e)5 The report is to state the size of the police detail requested. Can this number be zero? How are we to determine any such number since we don’t know what their responsibilities are? We were under the impression that under 1(c) that determination was up to the local police department. If that is the case, then why is the event staff required to submit an estimate?

1(e)6 requires a detailed description of any additional safety measures it intends to implement. What would this entail? Does it include just measures directly related to shooting activities or other areas? Are event coordinators going to be graded somehow on what they provide in this portion of the report? Is the state going to provide a list of “suggestions” that the clubs will have to implement? Who will come up with these? Again, what is the purpose of reporting these “additional” steps?

Provision 2 would ban the use of machine guns at any event. It is of interest that this proposal does not provide any exemptions for law enforcement or military personnel. This is pertinent since if they are not members of the facility, they would be considered the general public when attending a training event.

Provision 2 seems to be the underlying purpose of this proposal we assume because of the Westfield incident. It is our understanding that the machine gun used in the accident was what is called a “micro uzi.” It is also our understanding that this type of machine gun is not available for sale to civilians, but only to government officials. If this is the case and if we were dealing with a reasonable government perhaps we could agree that there is no need to ban access to machine guns at such events.

Results

The not for profit clubs of this state and their members provide an important educational service to the general public through events such as:

Women on Target

First Step

Basic Firearms Courses

Junior Training courses

Junior Smallbore Rifle teams

Trap & Skeet Leagues and public instruction

College Firearm Safety Education Days

These along with other club activities and shooting sports events will likely not be available if these regulations were put in place and perhaps that is their real purpose.

GOAL and our affiliated clubs have had a long track record of successfully providing safe firearms safety education to the general public. Training which is actually mandated, but never supported by the state. To our knowledge, no club was consulted in the drafting of this proposal. It is certain that Gun Owners’ Action League was not consulted or approached prior to this proposal being drafted. Perhaps that speaks to the intentions of the administration or perhaps the inability to communicate with the people it is supposed to serve. In either case, if the administration had taken the time to learn more about how our affiliated organizations operate and the exceptional programs offered by them to the general public, it would not have even drafted such ill-conceived regulations in the first place.

Gun Owners’ Action League strongly OPPOSES these proposed regulations.


